The Portman Group Code – Consultation 2006
Response by the Institute of Alcohol Studies

1. The Portman Group should be congratulated for seeking a wide consultation on their Code on the Naming, Packaging and Promotion of Alcoholic Drinks (hereafter, ‘the Code’), and also for their plan to raise awareness of the Code among consumers and non-industry groups.  Such codes must be accountable, transparent and reflect pressing societal concerns in order to have any real meaning, and consultation and awareness are important parts of this.  
2. However, for exactly the same reasons, the Institute has some concerns as to the  particular ‘Issues for Review’ that have been chosen.  This response therefore first deals with the suggested issues for comment, before moving on to other issues that currently decrease our confidence in the Code.  

Rapid drinking

3. We agree with The Portman Group’s previous decision that the Code’s clause on ‘irresponsible or immoderate consumption’ already provides sufficient protection on packaging that encourages the ‘downing’ of drinks (question 1).  We also feel that it would be difficult to defend a ban on drinks packaged in single-shot containers without also introducing a ban for on-premise serving practices of drinks packaged in larger sizes.

Website age verification pages (AVPs)
4. [As a point of clarification, the claim on page 10 of the consultation document that “the Code already requires companies to ensure their UK brand websites do not appeal to under-18s” is not true – the Code requires companies to ensure the websites do not particularly appeal to under 18s, which is a different requirement.  This issue is raised in more detail below]
5. We believe that the Code should require that dedicated UK websites for alcoholic drinks brands have an AVP (question 2a).  Quite simply, it is unacceptable for there to be a possibility of adolescents or children accessing the site without at least some suggestion that they should not be viewing it, however simple it is for them to lie about their age.  The point is about the symbolic message about who should be able to access the marketing, rather than an enforcement point about making it impossible for under-18s to access the website (which is technically unfeasible at the current time).

6. Regarding the potential objection about corporate websites that include both alcoholic and non-alcoholic products, we feel that this is a weak argument.  The entire point of the Code is that alcoholic drinks brands are different to other brands, and this should clearly be reflected in corporate websites as well as other media.

7. We strongly believe that if AVPs are introduced, the Code should require repeat visitors to go through a verification process as well (question 2c).  Many users share computers in a variety of environments (families, schools, workplaces, internet cafés).  Introducing a requirement for all alcoholic drinks brand sites to use AVPs but allowing these to e.g. use cookies to avoid repeat inputs would make the Code change entirely pointless, and make the symbolic point above almost totally impotent.

8. However, we do not believe that the Code should stipulate the method of age verification (question 2b).  We have already stated above (see point 5) that the central point about AVPs is a symbolic one, given that even the strongest deterrent effect is likely to be a marginal one.  A requirement for visitors to proactively enter their date of birth is unquestionably best practice, both for the small deterrent effect and for the larger symbolic effect – as the consultation document points out, a default setting of 18 may cause the AVP to be viewed cynically.  But the primary point is the need to introduce AVPs and repeat verification processes; the exact method of age verification is relatively unimportant.
Sexual success

9. We strongly agree that the current rule concerning sexual success is appropriate (question 3).  As part of several EU-wide projects, including one specifically on alcohol marketing, we have seen several examples of codes in other countries with the pre-2003 formulation of the wording.  In every case, the flagrant violations of the spirit of the codes are used as the clearest possible example that the whole exercise is a sham, which should be replaced by statutory legislation.  If The Portman Group reverts to the old wording, the Institute – and indeed, probably the entire public health community – would see this as the clearest possible sign that the industry has no interest in, or understanding of, what ‘responsibility’ means.
Replica kit in children’s sizes

10. For the reasons outlined in the consultation document, we agree with the suggestion that the special exemption from Code rule 3.2(g) on children’s size replica kits should be removed (question 4).  
Surrogate marketing
11. We do not believe that Code rules 2.8 and 2.9 provide sufficient protection against surrogate marketing – but neither do we believe that the Code should be changed at the current time (question 5).  Surrogate marketing is a major problem in certain countries elsewhere in the world, and has the potential to undermine restrictions on alcohol marketing.  It is not clear how the current draft of the Code would be able to adjudicate on e.g. a youth-focused juice drink campaign with the same name as a vodka brand, given that Code clause 2.1 states that “This Code applies to all pre-packaged alcoholic drinks.”  

However, this is not yet a problem in the UK as firms have not tried the clearly irresponsible tactic of surrogate marketing – due to some mixture of goodwill and an understanding of the outcry that would follow.  Until the time that this is a problem, it is not an important issue, and the considerable effort it would take to formulate a workable formulation would be better spent on more pressing problems.
Detailed rules for particular media/activities

12. We strongly agree that there are certain areas of activity which would benefit more from detailed rules (question 6).  Those areas of particular concern to the Institute include:

· Event sponsorship (both sports and music events) – this has been an enormous growth area in recent years, and our impression (from some tracking and speaking to other experts) is that this is now one of the foremost ways in which young people are exposed to alcoholic drinks brand marketing.  More detailed – and more appropriate – rules would help to ensure that alcoholic drinks brands do not sponsor events with a disproportionate youth appeal.  This change is primarily important if the suggestions below on sponsorship and youth appeal were implemented; in practical terms, the more detailed rules could be similar in form to the ASA guidance notes on the Broadcast advertising code.

· Product placement – given the recent change to the EU laws on product placement, it is possible that this will become an issue in the near future.  While it may ultimately become subject to the ASA codes, it would seem sensible for The Portman Group to prevent this from attracting bad publicity in the meantime. 

Other areas of concern

13. Over 2006, the Institute was part of an EU-wide project to describe the structure and implementation of alcohol marketing regulations in each EU country.  From this detailed scrutiny of the Portman Group code, combined with insights from our colleagues elsewhere in Europe, we now feel that there are several areas that give rise to cause for concern in regard to the effectiveness in reducing the appeal of alcohol marketing to young people in the UK.  
14. Youth appeal: as The Portman Group must be aware, there is now a discrepancy between the wording of the ASA’s code on broadcast advertising (which is part of a co-regulatory system, involving a contract between the ASA and Ofcom) and the purely self-regulatory codes of The Portman Group and ASA Non-Broadcast.  The new ASA broadcast code now bans any advertising with a ‘strong appeal’ to young people, rather than the other wording of a ‘particular appeal’ to young people (e.g. Portman Group Code clause 3.2(g)). 

While this change may appear cosmetic, it is in fact a change of enormous importance both in principle and in practice:

· In principle, the Code’s current wording suggests that there is no restriction on how appealing a marketing practice can be to young people – as long as it appeals to over-18s as well.  In contrast, the improved new ASA wording looks only at the advert and young people’s reaction (although it still requires a ‘strong appeal’).  In other words, the difference is between ‘responsible behaviour’ (the industry not particularly targeting under-age drinkers) and ‘protecting youth’ (trying to avoid worsening the current drinking culture in adolescents). 

· In practice, the ASA wording has the effect of breaking the link between alcohol marketing and youth culture.  The ASA rule itself is formulated as “Advertisements for alcoholic drinks must not be likely to appeal strongly to people under 18, in particular by reflecting or being associated with youth culture,” and the ASA Guidance Notes draw attention to the implications of this in terms of personalities, themes, fashion, music, language, and sports among other areas.  Recent rulings from the ASA support the depth of this change. 

We therefore feel that the Portman Group code should be changed to ‘strong appeal’ on two grounds:

1. The current Portman Group code does not sufficiently protect young people, as it allows any level of appeal of alcohol marketing to young people – as long as the marketing appeals to older people too.

2. The UK system is now particularly inconsistent in the extent to which young people are protected from alcohol marketing in different media.  The self-regulatory codes should therefore reflect the ASA changes to ensure a consistent level of protection in all alcohol marketing.
15. Events: the Annex to the Code states that sponsorship by alcoholic drinks brands should not be for any event where more than 25% of the participants, audiences or spectators are under 18.  While the setting of a specific criterion is to be welcomed, the particular value chosen is sufficient to make the clause almost worthless. 

This can easily be demonstrated by looking at the age-structure of the UK population.  The 25% cut-off is even higher than the share of under-18 year olds in the entire population (at 22%).  Yet  this includes 6-9 year olds who usually attend very different events to adolescents, as well as pre-schoolers and babies! If we instead use a more reasonable criterion that there should only be as many 10-17 year olds at an event as their share in the population, then the cut-off value should be 12% - less than half the value in the current Code.
 
In other words, we feel that the present restrictions on sponsorship are wholly insufficient, in that they allow alcoholic drinks brands to sponsor events where there are over twice as many 10-17 year olds attending as would be expected if an event appealed equally to everyone.
There are also minor outstanding concerns relating to the implementation of the Code.  These are not as important as the two points above, but should still be addressed in the context of increasing confidence in the Code’s system:
Enforcement: The Portman Group seems justifiably proud of the system of Retailer Alerts, which – to our knowledge – work well in ensuring compliance with the adjudications of the complaints panel.  However, Portman Group staff have confirmed that these Retailer Alerts are only used for decisions on naming and packaging, leaving the regulation of websites and other below-the-line activity lacking any enforcement whatsoever.  It is unclear why Retailer Alerts are not used in these cases as a method of ensuring compliance, and it raises concerns about the effectiveness of the Code in regulating websites, sponsorship etc.  This is compounded by the high number of ‘not known’ producer responses to Code decisions (around 20%).  Together this has the potential to reduce public confidence in the system, and it would be welcome to see this addressed as soon as possible. 
16. Provisional decisions: the current system allows a form of appeal after the Independent Complaints Panel has made a provisional decision, but only for the company that produced the product (i.e. the complainant cannot appeal; see Annex 2 clause vii).  While we sympathise with The Portman Group’s desire to create an efficient and non-confrontational system, this is clearly the kind of arbitrary injustice that reduces public confidence.  Indeed, the Institute have mentioned this to officials and public health researchers in other countries as a sign of the flaws in the implementation of the Code.
Institute of Alcohol Studies, 3 January 2007
� Figures taken from the Government Actuary’s Department for 2003 (� HYPERLINK "http://www.gad.gov.uk" ��http://www.gad.gov.uk�); note that the denominator is adjusted to ensure that the ratios produced are accurate.  Given that only 3% of 11-year olds drank in the last week (compared to nearly 10% of 12-year olds; see “Drug use, smoking and drinking among young people in England in 2005”), it could be argued that the code should refer to 12-17 year olds in an event’s audience, which would reduce the cut-off point yet further to 9%.
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